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 In 2005, the National Congress of American Indians (NCAI) announced that it had 

completed planning for its “Native Vote 2006 Campaign.” The stated goal of this campaign 

of the NCAI – a national advocacy organization that represents 250 American Indian tribes -  

is to encourage Native Americans to vote in elections in order to protect distinct Native 

interests.  In particular, the NCAI declared that Indian peoples must “ensure that Natives’ 

right to vote is never threatened again.”  The statement highlights the fact that numerous 

state laws openly denied Indians the right to vote even after obtaining United States 

citizenship.  The NCAI played a role in the abolition of at least some of those laws and 

continues to play a role in the ongoing struggle to insure that Indian voting rights in the 

twenty-first century are protected.i 

 There is an irony in the NCAI’s efforts to use mainstream tactics – voting – to 

protect interests stemming from the unique status of indigenous peoples in America.  

Indians have historically been politically and culturally different from the rest of mainstream 

American society and many have sought to preserve that distinction, as evidenced by 

widespread Native resistance (or at least reluctance) to the extension of United States 

citizenship – generally a prerequisite for voting rights - to Indians.  Legal scholar Robert B. 

Porter (Seneca) has argued that Indian voting and other forms of participation in the 

mainstream political system erode Native nations’ distinct political status and rights; thus, 

tribal citizenship and United States citizenship are in conflict.ii    

 The founders and early leaders of the NCAI offered a different conception.  To 

them, part of what made Indians distinct was their dual status as citizens of their nations and 

as citizens of the United States.  The organization’s leaders held that Indians were entitled to 

rights stemming from both, and that defending both sets of rights would help thwart 

assimilationist efforts to eradicate tribal societies that were picking up steam in the 1940s.  

This paper explores the early NCAI leaders’ conception of Native Americans as dual-

citizens and how they sought to implement that conception in the area of voting rights in the 



1940s.  The paper begins with a  brief summary of the complicated legal and political status 

of  Indian tribes in the United States, and how government policies have both upheld and 

undercut that status over time.  Attention is given to the fact the Indian Citizenship Act of 

1924 recognized Indians as possessing a dual-citizenship (tribal and United States).  Despite 

or because of that, many states denied that such citizenship enfranchised Indians.  Then, the 

founding of the NCAI is discussed as an effort – inspired by World War II and pre- and 

post-war government policies - to preserve Indian distinctiveness while protecting Indians’ 

rights as United States citizens.  To achieve its ends, the NCAI became involved in two 

court cases designed to challenge Arizona and New Mexico’s denial of voting rights to 

Indians.  The cases helped to enfranchise Southwestern Indians, with the support of the 

United States, thereby affirming their rights as United States citizens; but, ironically, did so 

in a way that also affirmed Indians’ rights and status as separate and distinct nations. 

 

 In 2002, political scientist David Wilkins (Lumbee) wrote that “Indian Peoples Are 

Nations, Not Minorities.”  As he explained, the “situation of … indigenous polities in North 

America is and always has been distinctive” in part because Native Americans are part of 

politically sovereign and culturally distinct nations with ties to a particular territory and with 

a unique legal status.iii One affirmation of the existence of tribal sovereignty came in 1832, 

with the Supreme Court ruling in Worcester v. Georgia.  In that case, Chief Justice John 

Marshall concluded that United States classified Indians as “distinct political communities, 

having territorial boundaries within which their authority is exclusive and having a right 

to all the lands within those boundaries which is not only acknowledged, but guarantied, 

by the United States.”iv 

 Further affirmation of tribal sovereignty and the distinctive status of Indian peoples 

comes from treaties and agreements entered into between the United States and indigenous 

nations.  Treaties are by definition between separate sovereign nations, thus affirming tribal 

rights of self-government.  Treaties and agreements also recognize and reserve certain rights 



to the signatory tribes (such as title to certain lands, hunting and fishing off-reservation 

without being subject to state jurisdiction, and the like).v 

 A critical component of indigenous peoples’ unique legal status is the "trust 

doctrine.”  The basic premise of the trust doctrine was that the creation of the United States 

was predicated on the cession of lands (voluntarily or not) by Indian tribes.  In exchange, the 

United States assumed certain moral and legal responsibilities to insure the well-being of 

Native peoples.  A key legal foundation of the trust doctrine is Cherokee Nation v. Georgia, 

an 1831 case in which the Supreme Court concluded that Indian tribes were not foreign 

nations but rather “domestic dependent nations.” The relationship between Native nations 

and the United States “resembles that of a ward to his guardian” in that the former depended 

on the later for protection and various needs.  Among other provisions, the doctrine places 

Indian lands in a federal trust, requires the United States to safeguard Indian sovereignty, 

and involves a legal or moral obligation to provide certain services (such as health care and 

education) to the tribes. Such services were not charity or "social welfare" per se, but rather 

constituted payment to the tribes for ceding lands to the United States. Because of the trust 

status of tribal lands, state governments generally had no taxation or regulatory authority 

over such lands (some exceptions exist, particularly in some eastern states and in cases 

where the federal government granted some jurisdiction to states).vi   

 However, federal policymakers and their agents did not always respect the rights of 

Indian peoples.  The national government, through the Bureau of Indian Affairs (BIA) and 

other agencies, all too often used the trust doctrine to rationalize paternalistic and/or 

exploitive policies that undercut Indian sovereignty and distinctiveness.  Such policies 

sought to strip tribes of their lands, their rights, and their political and cultural identity.  Such 

policies included the allotment of reservation lands, the sale of reservation lands to non-

Indians, bans on Native religions and cultural practices, and the placement of Native 

children in boarding schools.  Such policies contributed to widespread poverty among 

Indian nations and left many boarding school graduates in a cultural limbo—neither 



accepted by their tribes nor by mainstream society.  The Supreme Court further eroded tribal 

sovereignty in Lone Wolf v. Hitchcock (1903) by ruling that the federal government 

possessed plenary (that is, complete) power over tribes and thus Congress could unilaterally 

abrogate treaty provisions.vii 

 
 Another mechanism supported by the advocates of Native Americans’ assimilation 

has been the extension of United States citizenship. viii  Such citizenship did not come to 

Native Americans through the Fourteenth Amendment, since Congress specifically declared 

that the Amendment did not apply to tribal peoples.ix  Instead, naturalization had been 

granted to various Indian individuals and groups haphazardly over the course of the 

nineteenth and early twentieth centuries, through various treaties and statutes such as the 

Allotment Act of 1887.  Eventually, the Indian Citizenship Act of 1924 naturalized the 

roughly one-third of the Indian population in the United States that already had not been 

granted citizenship by some other means.x  While a few Native Americans favored the 

granting of citizenship, the overwhelming sentiment was that the act constituted a threat to 

Native sovereignty and nationhood.  The Iroquois Nations of New York – Seneca, Cayuga, 

Onondaga, Oneida, Mohawk, Tuscarora - rejected the law, arguing that it would “qualify 

our standing as Iroquois” and “inevitably lead to the termination of our Treaty 

relationships.”  For those reasons, legal scholar Robert B. Porter (Seneca) described the 

1924 act as “genocidal.”xi 

 The act, however, did not embody a wholesale integration of Indians into the 

American body politic.  It stated  

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled,  That all noncitizen Indians born within the 
territorial limits of the United States be, and they are hereby, declared to be 
citizens of the United States: Provided, That the granting of such citizenship shall 



not in any manner impair or otherwise affect the right of any Indian to tribal or 
other property.xii 

 
In the words of scholar Kevin Bruyneel, the act “affirmed dual citizenship status as well 

as a citizen-ward status.” Why did Congress not simply terminate Indians’ tribal status, 

given the plenary power it supposedly had over Native Americans?  Because by the early 

twentieth century, according to historian Fred Hoxie, a growing number of non-Indians 

had become increasingly skeptical that Indians had the capacity to fully assimilate into 

American society.  Thus, Congress concluded that Indians deserved “partial citizenship,” 

one that allowed for the partial integration into the mainstream American polity, the 

continuation of paternalistic federal control over Indians, and for the maintenance of 

tribal citizenship.xiii  Perhaps the clearest evidence that Congress only intended to extend 

partial citizenship is that the act’s sponsor, Congressman Homer P. Snyder, stated that he 

did not intend that the law would “’have any effect upon the suffrage qualifications [of 

Indians] in any State.’”  Given that several states denied suffrage to all or at least some 

indigenous persons at that time (see below), Snyder’s statement is telling.xiv 

 Citizenship was and is commonly associated with the right to vote.  In practice, 

however, for Indians (and others), that has not always been the case.  In Elk v. Wilkins 

(1884), the Supreme Court denied that John Elk had the right to vote in Nebraska elections, 

even though he had separated  himself from his tribe (the Omaha) and had integrated 

himself into Nebraska society.  (Under Nebraska law at that time, a demonstrated intention 

to become a state citizen was sufficient to allow an individual the right to vote, assuming 

other qualifications were met.)  As late as 1937, thirteen years after the Indian Citizenship 

Act, the states of Arizona, Colorado, Idaho, New Mexico, North Carolina, Utah, and 

Washington openly denied the franchise to most or all Indians.  Some state and local 



officials declared Indian ineligible to vote because they were under federal “guardianship.”  

Others argued that Indians living on reservations were not residents of a state or were not 

subject to state laws and taxes; either way, opponents said, they should not be able vote.  

Some anti-suffragists said Indian voting would allow for Native Americans to “take over” 

local and county politics in areas with relatively large Indian populations.  (Some Indians 

feared that voting would result in their lands being taxed, although that view may have been 

encouraged by those opposed to Native American voting.)xv 

 Numerous states continued to disenfranchise Indians while the rise of the “Indian 

New Deal” policies and programs of the 1930s challenged, at least somewhat, the thrust of 

pro-assimilation policies by ending allotment and restoring at least some political self-

determination and economic opportunity to Native peoples through the Indian 

Reorganization Act of 1934.xvi  The results of the Indian New Deal, however, often fell far 

short of expectations; tribal self-government remained limited, and poverty widespread, for 

example.  As a result of that and previously harmful policies, a growing number of non-

Indians and some Native Americans concluded that continued federal supervision of Indian 

affairs meant continued poverty and segregation.  Lessening or abolishing such jurisdiction 

would be, some believed, the first step on the path to greater self-determination and 

economic opportunity.xvii  By 1943, for example, Senate Report 310 proposed abandoning 

the Indian New Deal, abolishing the trust status of tribal lands, and granting states 

jurisdiction over such lands.xviii 

 Partly in response to such efforts to do away with the Indian New Deal and the trust 

doctrine, roughly eighty Native Americans gathered in Denver, Colorado in November 1944 

to create a new American Indian organization--the National Congress of American Indians 

(NCAI). The Denver meeting, it should be noted, drew both supporters and opponents of 

federal trusteeship and the Indian New Deal.  The organization’s founders included a sizable 



number of Native Americans who worked for the BIA under John Collier, the 

Commissioner of Indian Affairs (head of the BIA) from 1933-1945 and the architect of the 

Indian New Deal.  The participants, especially D'Arcy McNickle (Flathead), favored 

creating a national organization to provide Indians with a needed political voice.  In 

addition, Collier helped create the group because he hoped it would lobby on behalf of his 

policies in the face of growing Congressional opposition.  After a series of regional 

meetings, eighty Indians from fifty tribes held a convention in Denver, Colorado in 

November 1944 to officially charter the NCAI.xix 

 NCAI leaders affirmed that they viewed Native Americans as distinct from the rest 

of United States society and pledged to preserve that distinctiveness.  Ben Dwight 

(Choctaw), who gave the keynote address at the Denver convention, argued that the issues 

facing Native Americans' differed from those of other groups.xx  Jesse Rowlodge 

(Cheyenne-Arapaho), a delegate to the Denver convention, favored maintaining his tribe's 

distinctive legal status and relationship with the federal government.xxi  The NCAI 

constitution pledged "to preserve Indian cultural values" and to protect “rights under Indian 

treaties or agreements with the United States.”xxii 

 At the same time, NCAI’s leaders in 1944 and later in the decade stated that they 

were committed to securing and protecting “the rights and benefits to which we are entitled 

under the laws of the United States” and “… the Full Promise of Citizenship.”xxiii A clear 

illustration of this was the NCAI’s position that state laws denying Native Americans the 

franchise violated the principles of democracy and the Fifteenth Amendment.  The 

participants at the 1944 Denver meeting voted unanimously to make protecting Native 

voting rights one of the organization’s goals. xxiv  Significantly, Dr. Archie Phinney (Nez 

Perce) – a Ph.D. in anthropology, participant at the 1944 meeting, and BIA official - saw no 

contradiction between U.S. citizenship and Native Americans’ unique legal status, and he 

maintained that the NCAI’s purpose should be to fight for the rights of Indians under both.  

Helen L. Peterson (Oglala) -  who served as NCAI’s Executive Director from 1953-1961 – 



later echoed Phinney’s conception of Indians as dual citizens, arguing that such a status was 

rooted in federal law.xxv  Hence, they saw no contradiction between demanding Indian 

voting rights and rights under the trust doctrine and tribal sovereignty.  

 The founders of the NCAI created their organization at a “critical moment” in the 

history of the United States.xxvi World War II would come to its official end less than a year 

after the organization’s founding, and the Cold War would soon come to dominate United 

States foreign policy and international relations.  Both wars created particular problems for 

the NCAI by fueling renewed demands for the assimilation of Indian peoples.  Indians 

participated heavily in the war effort – through military service, purchase of war bonds, and 

the life.  According to historian Paul C. Rosier, some “non-Indians viewed Native 

Americans' efforts in the war as testimony to their interest in leaving the reservation and 

joining the American mainstream.”  To a number of critics of Indian policy, the Indian 

reservations seemed akin to the concentration camps of Nazi-occupied Europe and to the 

communism that Americans had committed themselves to fighting during the Cold War.  In 

addition, a desire among some conservatives for limiting government; frustration with the 

persistence of Indian poverty despite New Deal era economic development programs; the 

mainstream culture’s emphasis on individual rights and national unity in the face of fascist 

and communist threats; and the religious ideologies of some members of Congress 

combined to create the “termination policy.”  Termination called for abolition of the trust 

relationship and assimilation American Indians into "mainstream" society.  It was a renewed 

effort to eradicate tribal distinctiveness, and would be the cornerstone of Indian policy in the 

administrations of Harry S Truman and Dwight D. Eisenhower.xxvii 

 At the same time, World War II and the Cold War fostered an environment that 

opened up opportunities for the advocates of federal trusteeship and tribal sovereignty in the 

NCAI.  Waging these wars required the economic, social, and military mobilization of the 

whole United States population—including American Indians.  Winning the Cold War also 

required winning the hearts and minds of peoples throughout the world, and that would be 



difficult if the mistreatment of Native Americans continued; the Soviets would be certain to 

make such mistreatment known to the peoples of Latin America, Africa, and Asia. xxviii  

 Native American leaders understood the opportunities to influence government 

policy presented by World War II and the Cold War.  Phinney told fellow NCAI members 

that World War II (and he could have said the Cold War as well) had undercut racism and 

colonialism worldwide while increasing national governments' responsibility for the welfare 

of their people around the world.  The situation gave Indians leverage to shape government 

policies, since the United States was vulnerable to world opinion regarding its treatment of 

indigenous peoples and people of color.  Phinney's emphasis on expanded federal 

responsibility was consistent with the maintenance of the federal-Indian trust 

relationship.xxix 

 
The influence of World War II and the Cold War shaped the NCAI’s campaign in 

the late 1940s to end restrictions on Native American voting in Arizona and New Mexico.  

The former denied Indians suffrage based on a 1928 state court decision (Porter v. Hall) that 

misinterpreted Cherokee Nation v. Georgia and the trust doctrine generally to mean that 

Native Americans were under “guardianship.”  Historian Daniel McCool points out that 

Arizona interpreted the ruling to mean that all Indians, even those who lived off-reservation 

and had terminated their tribal ties, were “under guardianship” and thus ineligible to vote.  

As for New Mexico, it denied voting rights to “Indians not taxed.”  The phrase generally 

referred to Indians who continued to live as part of tribal societies but also to the fact that 

reservation lands were not taxable by the state.  Although several states had, as late as 1940 

denied voting rights to “Indians not taxed,” New Mexico stood out as the one of the only 

states to continue the practice in 1948.  Author Joe S. Sando (Jemez Pueblo) argues that the 



state’s persistence stemmed from the belief of those in power that enfranchising Indians 

would change the outcome of elections in favor of opposition candidates.xxx  

The NCAI sponsored legal research that highlighted the flawed basis for the 

disenfranchisement.  For example, in New Mexico, Native Americans’ trust land enjoyed an 

exemption from taxation, but Native Americans paid income taxes, sales taxes, and many 

other taxes.  In Arizona, Native American trust lands were under the “guardianship” of the 

federal government as part of the trust relationship, but the Indians themselves were not. 

Additionally, as the Truman administration’s Committee on Civil Rights noted, New 

Mexico did not deny suffrage to non-Indians who owned property that was not subject to 

state taxation.xxxi  

The NCAI took what its attorney, James E. Curry, called a  “two strings in our bow” 

strategy to winning suffrage for Indians in Arizona in 1948.  The first string:  the NCAI 

assisted a pair of Mohave-Apaches with a suit - Harrison v. Laveen - they had filed in state 

court.  The NCAI provided an amicus curiae brief in support of the case and arranged for 

Curry to represent the Mohave-Apaches.   Concerned that the state court would rule against 

the Indians, the NCAI’s second bowstring was a suit filed against Arizona in federal court 

on behalf of a group of Apaches.  The United States filed an amicus curae brief “disclaiming 

any intention to treat the plaintiffs as persons under guardianship.”  In its decision, the 

Arizona Supreme Court acknowledged that Indians “occupy a peculiar and unique 

relationship to the federal government.”  Yet, the court also pointed out that federal law 

recognized that unique relationship was not changed by the extension of United State 

citizenship to Indians, and that Indians from Arizona served on juries, fought in World War 

II, were subject to the draft, and treated by the law in many respects in a manner similar to 



non-Indian citizens.  Thus, Indians were not “under guardianship” as Porter claimed, and 

thus they could not be denied the right to vote.  Curry hailed the decision as a “very strong 

opinion supporting the right of the Indians to vote.”xxxii  He might also have noted that it 

endorsed the NCAI’s concept of Indians as dual citizenship.  

Within about a month after the Harrison ruling, the NCAI helped sue New Mexico 

in federal court over its policy of disenfranchising “Indians not taxed.”  The plaintiff was 

Miguel H. Trujillo, a World War II veteran and citizen of the Isleta Pueblo.xxxiii A special 

court consisting of three judges heard the case and ruled in Trujillo’s favor.  Reflecting the 

importance of existing legal rights and the impact of World War II and the Cold War, the 

judges stated that they were “unable to escape the conclusion that under the Fourteenth and 

Fifteenth Amendments” New Mexico had engaged in “discrimination on the ground of 

race.”  Furthermore, 

It perhaps is not entirely pertinent to the issue, but we know how these New Mexico 

Pueblo Indians and non-Pueblo Indians in the states have responded to the need of 

the country in time of war, in a patriotic whole-hearted way, both in furnishing 

manpower to the military forces and in the purchase of war bonds and patriotic 

contributions of that character….  Why should an Indian who answers his country’s 

call, like those Indians have, be deprived of the right to vote because he appears to 

be favored a requirement of the national government?  That is, certain property shall 

be exempted from taxation.xxxiv 

In other words, as in Harrison, the judges in Trujillo affirmed the dual status of Native 

Americans:  they were American citizens and tribal citizens. 



 The victories of 1948 resulted from several sources and have important implications.  

They illustrated how World War II and the Cold War had changed American politics.  As 

mentioned above, discriminatory legislation had increasingly come to be seen as an 

embarrassment to the United States and a hindrance to effectively fighting the Cold War.  In 

addition, the Truman Administration’s Committee on Civil Rights noted that “Protests 

against these legal bans on Indian suffrage in the Southwest have gained force with the 

return of Indian veterans to those states.”xxxv  Both Frank Harrison and Miguel Trujillo were 

World War II veterans.  The Committee’s public report strongly condemned Arizona and 

New Mexico’s denial of suffrage to Indians – a fact specifically mentioned by the judges in 

their ruling in Harrison.xxxvi   

The stance of the Truman administration illustrates that another reason for the 

success of the voting rights suits – aside, of course, from the integral role of NCAI and the 

Indian plaintiffs - was the support of the federal government.  In 1938 and 1940, during the 

Indian New Deal era, the Solicitor’s Office of the Department of the Interior issued legal 

opinions that challenged the basis on which states like New Mexico and Arizona 

disenfranchised Indians.  The reasoning of some of those opinions seems similar to that of 

the judges in Trujillo v. Garley.xxxvii 

As mentioned above, the Truman administration also supported extending voting 

rights to Native Americans.  Undoubtedly, the administration’s position reflected the 

generally pro-assimilation bent of its Indian policies.  Scholars have tended, however, to see 

the 1940s as a transition period away from the Indian New Deal and toward termination, as 

evidenced by  Senate Report 310 and a growing number of bills of Congress calling for the 

abrogation of the trust relationship.  The transition was not truly complete until bureaucrat 



Dillon S. Myer became Commissioner of Indian Affairs in 1950.  After all, Truman’s 

Committee on Civil Rights concluded in 1947 that Indians were United States citizens and 

entitled to the “civil rights guaranteed to all citizens,” but that they also “retained their tribal 

membership, as well as their wardship [trustee] status.”  In addition, Truman vetoed a pro-

termination bill in 1949 because it “violated … ‘one of the fundamental principles of Indian 

law … namely, the principle of respect for tribal self-determination.’”xxxviii  

The rulings did not mean the full enfranchisement of Indian peoples.  For example, 

New Mexican opponents of Indian voting persisted in their attempts to keep Native 

Americans away from the polls through new legislation and lawsuits into the 1960s.xxxix  

Utah continued to disenfranchise Indians until 1957.xl  Several states in the late twentieth 

and early twenty-first centuries, including Arizona and Montana, have sought to draw voting 

districts in such a way as to dilute Indian voting strength, and many of these schemes have 

been successfully challenged.xli 

It does appear, however, that the Southwestern voting rights cases helped lead to the 

enfranchisement of Indians elsewhere.  In 1950, Idaho revised its constitution to remove a 

stipulation that “Indians not taxed” be denied the right to vote.xlii   The standard text on the 

history of the Idaho Constitution does not state why lawmakers and voters enfranchised 

Indians at that time.  However, given that Idaho used the same rationale as New Mexico to 

deny suffrage to Indians, and given that the federal courts had struck down that rationale as a 

violation of the United States Constitution, it seems reasonable to conclude that the case 

brought by Trujillo and the NCAI was a key factor in the thinking of Idaho politicians.   

Most significantly, the NCAI helped define and reaffirm the dual status and rights of 

indigenous peoples in the United States after World War II.  Indian peoples were both 



citizens of their nations and citizens of the United States.  As such, they had rights derived 

from both statuses, even though Indians had not generally favored being made United States 

citizens.  That dual status had been recognized by the Indian Citizenship Act of 1924.  When 

faced with a terminationist agenda that threatened to eradicate Indians’ unique legal status, 

the NCAI’s leaders fought back by asserting Native Americans’ dual citizenship status and 

demanding that the rights inherent in such a status be recognized.  In the organization’s 

struggle to protect Indian voting rights, the NCAI won court rulings that affirmed the dual 

status of Indian peoples and thereby challenged the growing push for the eradication of 

tribal citizenship by, ironically, asserting Indians’ rights as United States citizens. 
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